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January 6,2017

VIA E.FILING

Genaira L. Tyce, Esq.
Senior Field Attorney
National Labor Relations Board
Region 29
Two Metro Tech Center, Suite 5100
Brooklyn, NY 11201

Re: V/inthrop Management, Nofthwell Health, Inc. and Waterstone Development
Group, Individually and as Joint Employers - Case No. 29-CA-1842L3

Winthrop Management, Northwell Health, Inc. and Paris Maintenance Company,
Inc., Individually and as Joint Employers and Successors to Winthrop Management,
Northwell Health, Inc., and Donnelly Mechanical Cotp., Individually and as Joint
Employers - Case No. 29-CA-188433

V/inthrop Management, Northwell Health, Inc., and Paris Maintenance Company,
Individually and as Joint Employers - Case No. 29-CA-190091

Dear Ms. Tyce:

This firm represents and submits this position statement on behalf of Northwell Health
("Northwell"), one of the multiple respondents named in the above-referenced unfair labor
practice charges (collectively, the 'oCharges"), each of which was filed by International Union of
Operating Engineers Local 30 ("Local 30" or the ooUnion").r The charge in Case No. 29-CA-
184213 (the "First Charge") was filed by Local 30 on September 14,2016 and the Union f,rled an

I 
Northwell is submitting this position statement to assist the Board in its investigation of the Charges, Inclusion of

information in this position statement does not constitute a waiver of any objections Northwell may have to this or
future information requests or to the introduction of evidence in this case or any other proceeding. Further, this
position statement is intended to be Northwell's summary response to the allegations raised in the Charges and
reflects Notthwell's knowledge and understanding of the facts at this time. It is not intended to be an exhaustive
treatment of any and all evidence that may be available to Norlhwell, and it should not be interpreted to signi$ that
Northwell has completed all investigations it may wish to pursue in this rnatter, Northwell expressly reserves the
right to supplement or modifr the information contained herein, as it may become aware of additional facts and
information. Similarly, the fact that Northwell has asserted certain defenses herein shall not constitute a waiver of
any or all of its other defenses. In addition, the information provided herein, and all further submissions, if any, are
strictly confidential, shall be used only for the determination of the Charges, and should not be divulged without the
prior express written authorization of Northwell or its counsel.
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amended charge in that case (the ooAmended First Charge") on November 18,2016. The First
Charge named Northwell, V/inthrop Management ("Winthrop"), and Waterstone Development
Group ("'Waterstone") as respondents and alleged that they were joint employers of certain
employees formerly represented by the Union. In the Amended First Charge, the Union named
as respondents "Winthrop Management, Northwell Health, Inc., and Paris Maintenance
Company, Inc., Individually and as Joint Employers." As discussed below, although we have
asked the Board to explain the reason that the Union dropped Vy'aterstone as a respondent when it
amended the First Charge, you have declined to provide us with any substantive explanation or
to answer any of our questions concerning this fact.

Also on November 18,2016, the Union filed the charge in Case No. 29-CA-188433 (the

"Second Charge"). The Second Charge names "Winthrop Management, Northwell Health, Inc.,
and Paris Maintenance Company, Inc., Individually, and as Joint Employers and Successors to
V/inthrop Management, Northwell Health Inc., and Donnelly Mechanical Corp., Individually and
as Joint Employers" as respondents.2

On or about December 16,2016, the Union filed yet another charge in Case No. 29-CA-
190091 (the "Third Charge"). "Winthrop Management, Nofthwell Health, Inc., and Paris
Maintenance Company, Inc., individually, and as joint employers," are namsd as respondents in
the Third Charge.

V/hile the Region has sent Northwell Equal Access to Justice Act letters (the "EAJA
Letters") in cases 29-CA-184213 and29-CA-188433, as of this date we have not received an

EAJA letter in Case No. 29-CA-I90091, nor has the Region provided Northwell or its counsel
with any information as to the basis for the Third Charge or what if anything the Union is now
alleging that it did not previously allege in the First Charge, the Amended First Charge, or the
Second Charge.

As each of the Charges arises out of a common set of facts, Northwell submits this
position statement in response to all of the Charges. In fact, the respective Charges repeat or
simply restate many of the same allegations. As is explained in detail herein, Northwell denies
all of the allegations in the Charges, including the claims that it was at any time relevant to any
of the Charges either a joint employer with or a successor to any of the other named respondents.
It also denies that it has violated the Act as alleged in these Charges and it therefore requests that
the Region issue dismissal letters in each case confirming a finding that the allegations are not
supported by the evidence and are without any basis in law or fact.

2 
The Board's identification of the respondents in the caption of the Second Charge, i.e., Winthrop, Northwell, and

Paris, asjoint employers and successors to Donnelly, is inconsistent with the allegations in the text of the Second
Charge, wherein the Union alleges in the text of the Second Charge that Winthrop, Northwell , and Donnelly are
joint employers and successors to Paris.
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I. THE AMENDED F'IRST CHARGE

The Amended First Charge alleges that since on or about June 29, 2016, Northwell,

Winthrop, and Paris Maintenance Company, Inc. ("Paris"), which entities the Union claims to be

joint employers, have violated Sections S(a)(l) and (5) of the National Labor Relations Act, as

amended, in that they have allegedly "failed to bargain collectively with the Union, a labor

organization chosen by a majority of its employees in an appropriate unit, by failing to notify the

Union about the Employer's loss of its contract with IPARK Condominium and subsequent

business closure, by failing to bargain with the Union over the effects of the loss of its contract

with IPARK Condominium, and by failing to bargain with the Union over employee layoffs that

resulted from the Employer;s loss ðf its contract with IPARK Condominium."3

il. THE SECOND CHARGE

The Second Charge alleges that since on or about June29,2016, Winthrop, Northwell,

and Donnelly Mechanical Corp. ("Donnelly"), which entities the Union claims to be joint
employers and successors to Paris, have violated Sections 8(a)(1), (3), and (5) of the Act by

"failfing] to hire and consider for hire Local 30 bargaining unit members in order to avoid a
collective bargaining obligation."

ilI. THE THIRD CHARGE

The Third Charge alleges that "on or about June 29,2016," Winthrop, Northwell and

Paris "terminated employee(s) and refused to pay said employee(s) their accrued benefits and

severance because of their membership in and activities on behalf of the International Union of
Operating Engineers Local 30," and that*at all times since said date, it (sic) has refused to re-

employ or pay said employee(s) their accrued benefits and severance."

The Third Charge also alleges that V/inthrop, Northwell, and Paris "refused" in an

unspecified manner 'oto bargain collectively with the Union . . . for the purpose of collectively

bargaining with respect to rates of pay, wages, hours of employment and other terms and

conditions of employment," and by "failing and/or refusing to bargain with the Union over (i) the

termination of the above-referenced employee(s); and (ii) the failure to pay said employee(s)

their accrued benefits and severance, and by failing and/or refusing to process the Union's
grievance challenging the Employer's conduct that is the basis of this charge."

Notably, while the Third Charge refers in several places to o'the above referenced

employee(s)," in fact the Third Charge does not identify any employees, and also fails to identify
(1) the actual employer that it contends has engaged in such activity, (2) the grievance in
question, (3) which entity the Union purportedly filed the grievance with, (4) the subject matter

of the grievance, or (5) the date/time when the grievance was allegedly filed.

3 
Northwell believes that the contract refered to in the First Charge and the Amended First Charge was a contract

under which Paris was retained by Winthrop to provide ceftain services.
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IV. THE BOARD'S EAJA LETTERS

In connection with the Amended First Charge, the Board sent Northwell a letter dated

November 28,2016 (the "First EAJA Letter"), which requests Northwell's response to each of
the following allegations :

1. The Charging Party alleges that V/inthrop Management, Northwell Health Inc.

and Paris Maintenance (collectively, "the Employers"), constitute Joint
Employers of the employees represented by the International Union of Operating
Engineers, Local 30 (the "Union") who were working on behalf of Paris

Maintenance and/or Winthrop Management and/or Northwell Health, Inc. at I-
Park Condominium, located at 1111 Marcus Avenue, New Hyde Park, New York,
and who were terminated on June 29,2016.

2. The Charging Party further alleges that the Employers have failed to bargain
collectively with the Union, a labor organization chosen by a majority of its
employees in an appropriate unit, by:

a. Failing to notify the Union about the Employer's loss of its contract with
IPARK Condominium and subsequent business closute,

Failing to bargain with the Union over the effects of the loss of its contract
with IPARK Condominium, and

c. Failing to bargain with the Union over employee layoffs that resulted from
the Employer's loss of its contract with IPARK Condominium.

On December 2I,2016, the Board sent Northwell a letter in connection with the Second

Charge (the "second EAJA Letter"), and requested that Northwell respond to the following
allegations:

1. The Charging Party alleges that Winthrop, Nor"thwell, and Donnelly (collectively,
the "Employers") constitute joint employers under the Act and are successors to

Winthrop, Northwell, and Paris (collectively, the "Ptedecessors") as joint
employers.

2, The Charging Party further alleges that the Employers have failed to hire and

consider for hire Local 30 bargaining unit employees in order to avoid a collective
bargaining obligation.

Both the First and Second EAJA Letters include the Board's request for information and

documents in connection with its investigation of the First and Second Charges. As of this date,

the Region has not provided Northwell or its counsel with an EAJA Letter regarding the Third
Charge.

b

FIRM: I 0003 703 08v4



Genaira L. Tyce, Esq.

January 6,2017
Page 5

None of the Charges allege any facts that would support the Union's assertions that

Northwell, Winthrop, Paris, or Dõnnelly are joint employers, or that Northwell was under any

obligation to recognize or bargain colleðtively with the Union on any matter related to the work

performed by Local 30 members at I Park.

The Charges also fail to allege any facts that would support the Union's asserlions that

Northwell or any other charged partyis in any way a successor to Paris or any other employer, or

that would support the asseñionthai either Northwell, 
'Winthrop, or Donnelly_ had any obligation

to hire o1. .rnptoy any of the persons who had been employed by Paris, to make any payments of

any type to åny- former Paris employee, or to process any grievances that may have arisen or

been filed by the Union pursuant io its collective bargaining agreement or agreements with Paris.

Although we requested that the Board provide us with at least a summary of the facts that

the Union claims demoìstrate joint employer and successor status, you declined to do so. We

also requested a summary of any facts the Union presented as evidence of a prima facie case as

to the jteged ULp conduct and ihe alleged joint employer and successor status, but you declined

to provide us with even a summary of the facts the Union contends supports these asseftions.

V/hile Northwell wishes to cooperate, the Region's failure and refusal to provide Northwell with

any description of the facts in question and to instead refer Northwell to the Charges themselves

severely piejudices Northwell ánd is not only inconsistent with the Board's obligations under its

Rules ánä {egulations but is also a fundamental denial of due process. Nonetheless, and with

full reservation of all of its rights, Northwell responds to the allegations as it understands them in

this position statement.

V. RELEVANT FACTS AND BACKGROUND

A. Northwell

Northwella is a fully integrated health care system that provides seamless, coordinated

medical care and patient services to more than 8 million New Yorkers. Northwell provides its

clinical care in 21 hospitals and more than 450 patient facilities and physician practices, with

thousands of specialists and other specialty programs and institutes.

Northwell and the various hospitals and other facilities that comprise the health system

conduct their operations out of a wide v ariety of buildings in New York City, on Long Island, in

Westcheste., und elsewhere in the New York metropolitan area. While some operations are

conducted in buildings owned by Northwell and/or entities that are part of its system, many are

located in propertier i"h.t. Northwell is a tenant under a lease or other commercial arrangement.

a Northwell was formerly known as the North Shore-Long Island Jewish Health System ("NSLIJHS")

FIRM:1000370308v4
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B. The of The Build inp That is The Subiect of The Charses

The Charges relate to 1111 Marcus Avenue, a 1.4 million square foot office and

commercial propérty situated in Lake Success, New York. This properly, now commonly

referred to as "I Park," was originally developed by the Sperry Gyroscope Corporation as an

industrial, research, and manufaciuring plant shortly before World War II. Since that time it has

been used for a number of commercial and civic purposes, including serving as an early

temporary home of the United Nations in the late 1940's. Lockheed Martin Corporation

(,,Lôckheed',) was the final industrial owner-occupant and conducted operations at the property

until approximately 1996.

Following Lockheed's relocation of its remaining operations from the facility, the

property was *f¿ and subsequently redeveloped for commercial and off,rce use, with

äpproximately L4 million ,quuré feet of space. rn2002, Northwell leased an initial space of

approximatety IZ,OOO ,q,,u* feet at I Park. Several years later, Northwell expanded its

leasehold to approximately 457,000 square feet.

C. The Facilitv is Converted Into a Condominium

In or about June 2006 the then-owners of 1111 Marcus Avenue converted the property to

a commercial condominium, known as "1111 Marcus Avenue Condominium" (the

o,Condominium,'). Under the Declaration of Condominium, the Condominium consists of two

office condominium units, each of which is separately-owned. The two units are known

respectively as "Unit 1" lwhich consists of approximateþ 920,000 s.quare feet of space) and
,,Unit 2" lwhich consists oiapproximately 475,000 square feet of space).'

pursuant to the Condominium's Bylaws and other governing documents, the affairs of the

Condominium are governed by a three-member Condominium Board (the "Condominium

Board,,). The ownei of Unit t has two seats on the Condominium Board, while the owner of
tJnit2 has one seat on the Condominium Board.

From October 2004 until March 20!5, Northwell and members of the Northwell health

system occupied portions of Unit 2 as atenant. In March 2015,Northwell purchased Unit 2 and

continues to use and occupy the majority of the space in Unit 2.

5 A ,opy of the following documents are attached hereto as Exhibit A: (1) "Declaration of Condominium

Establishìng llll Marcus Au.nu. Condominium," dated June 16, 2006, which includes the By-Laws o! 1111

Marcus Avenue Condominium at Schedule D; (2) "First Amendment to the Declaration of Condominium of 1l l1

Marcus Avenue Condominium," dated Septemùer 24, 2012; (3) "Amendment to Declaration and the Bylaws of

Condominium of 1111 Marcus Avenue Òondominium," dated June 20, 2014; and (4) "Third Amendment to

Declaration of Condominium of 1111 Marcus Avenue Condominiur-n," dated March 26,2015.

FIRM:1000370308v4
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Until December 2015, Unit 1 was owned by Blackstone Group ("Blackstone"), at which

time Waterstone acquired Blackstone's ownership interest in Unit 1.o Subsequently, Northwell
entered into a 30-year lease-to-own-agreement with Waterstone. Under that agleement,

Northwell leases portions of Unit 1 (about 77o/o of its rentable square footage) from'Waterstone.

Under its lease from Waterstone, Northwell pays V/aterstone rent for the space at Unit 1.

Northwell uses and occupies a portion of Unit 1's 920,000 square feet, while other tenants of
Waterstone, some of whom are sub-tenants of Northwell, occupy the remainder of Unit 1. Under

this arrangement, Northwell acts as a sub-landlord to some of the other tenants in Unit 1.

D. The Relationship Between The Condominium And Winthrop

The Condominium's Bylaws authorize the Condominium Board to retain a Managing

Agent to manage what are referred to as the "Genetal Common Elements" of the Condominium.
The General Common Elements are defined in the Declaration of Condominium to include the

land on which the building is situated, parking areas and sidewalks adjacent to the structure, and

a common lobby used to access both Unit 1 and Unit 2.

To that end, the Condominium Board contracted with Winthrop to serve as Managing
Agent for the I Park property. The Condominium Board and V/inthrop have had a long-standing

arms-length commercial relationship under a series of written contracts; they entered into their

most recent contract in March 2015. (A copy of this agreement between the Condominium
(acting through the Condominium Board) and Winthrop, hereinafter referred to as the

"Management Contract," is attached as Exhibit B).

Pursuant to the Management Contract, Winthrop is responsible for performing the

enumerated functions related to the maintenance and repair of the Condominium's General

Common Elements, including landscaping, painting, tooftng, cleaning, and other ordinary (and

extraordinary) repair and maintenance work that might be necessary or requested by the

Condominium Board. The Management Contract provides that all actions taken by Winthrop (if
approved by the Condominium Board and in connection with their management and maintenance

responsibilities) will be as an agent of the Condominium Board. (See Management Contract,

Articte 4). The Management Contract also makes clear that it is not intended to and does not

6 
Waterstone was initially named as a respondent in the First Charge. It is Northwell's understanding that, at some

tirne in November 2016, Local 30 amended the First Charge to remove any references to Waterstone and to
withdraw the allegations that Waterstone was a joint employer with Winthrop and/or Northwell. While we have

repeatedly requested that the Board Agent responsible for the investigation of the Charges explain the basis for the

Union's decision to request to amend the First Charge to delete all references to Waterstone, all we have been told
was that some pafty, possibly the Union or possibly the Region, concluded that there was no evidence to suppoft the

allegations in the First Charge as to Vy'aterstone.

While we have also asked that the Region provide at least some explanation as to how the evidence against

Waterstone varied ffom that against Northwell, the minority owner of shares in the Condominium, the Region has

refused. It is the position of Northwell that this refusal constitutes a denial of due process, which deprives Northwell
the opportunity to respond in a meaningful way to the allegations in the Charges and the evidence presented by the

Union.
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create a joint venture or partnership between the Condominium Board and Winthrop. (See id.,

Article 14).

The Management Contract also defines the relationship between Winthrop and the

Condominium Board as an independent contractor relationship. Winthrop is not an employee of
the Condominium Board, nor are Winthrop and the Condominium Board engaged in a joint

venture. (See id., Article 14). Indeed, to the best of Northwell's knowledge, at no time has the

Condominium or the Condominium Board ever had any employees.

E. The Aureements \ilith Paris

1. The Stationary Engineers Contract

Winthrop, as Managing Agent of the Condominium, contracted with a number of other

companies to piovide services necessary at various times for the maintenance and operation of
the Condominium, including the building and land, including the provision of equipment and

facilities necessary for the safe and effrcient operation and occupancy of the Condominium. In

some instances, these agreements are for a limited duration or for a particular project or

purchase, while others are in connection with the ongoing maintenance and operation of the

property. One such contractor with which V/inthrop contracted (on behalf of the Condominium)

was Paris.

Most recently, on April 26, 2016, Winthrop and Paris entered into a month-to-month

contract pursuant to which Paris agreed to provide and supervise Stationary Engineers to perform

various work at the I Park facility. (A copy of this agreement, hereinafter referred to as the

"stationary Engineers Contract," is attached as Exhibit C;.7 The Stationary Engineers Contract

required Paris to manage and supervise on-site Stationary Engineers in their performance of
uuiiour services including: (1) repair and preventative maintenance of HVAC (heating,

ventilating, air conditioning) equipment, as well as fire and other safety systems, (2) respond to

tenant requests issued through work orders, and (3) respond to emergencies and service requests

made by Winthrop or the owners of the Condominium Units'

Pursuant to the Stationary Engineers Contract, Paris agreed to perform all of its services

using its own employees and agents. Paris also agreed that it alone was responsible for hiring,

training, and supervising all employees it assigned to work at the I Park facility, and that neither

V/inthrop nor the Condominium had any authority to hire, train, or fire any Paris employee

performing services at I Park.

The Stationary Engineers Contract provided that it could be terminated, with or without

cause, at any time upon 3O-days' written notice by either Winthrop, as agent for the

7 A prior agreement for these engineering services had been entered into between Winthrop (on behalf of the

Cond-ominium) and Paris for the period beginning on May 1,2014 and expiring on April 30,2016. (A copy of this

prior agreement is attached hereto as Exhibit D.) The Stationary Engineers Contract continued the terms of the

original contract on a month-to-month basis.
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Condominium, or Paris. In the event of such a termination of the arrangement, any and all
payments to Paris would cease on the date the termination notice is given, and as of that date,
Paris employees would no longer be expected or permitted to work on the I Park property.
Under the Stationary Engineers Contract Winthrop did not have any obligation to reimburse
Paris for any severance of other obligations it may have had to its Local 30-represented
employees, nor did V/inthrop have any obligation to employ or consider for employment any of
Paris's employees.

2. The Roofer Labor Services Contract

On October l, 2015, V/inthrop (on behalf of the Condominium Board) entered into
another agreement with Paris, referred to as the Roofer Labor Services Contract. This agreement
took effect on that date and was set to expire on September 30, 2016 if not terminated earlier as

permitted under the Roofer Labor Services Contract. (A copy of this agreement, hereinafter
referred to as the o'Roofer Labor Services Contract," is attached hereto as Exhibit E). Pursuant to
the Roofer Labor Services Contract, Paris agreed to coordinate and oversee all roof-top
equipment installations at the Condominiurr, as well as to provide necessary and requested
repairs and maintenance to drains and other rooftop areas. Paris agreed that it would perform all
of these services using its own employees and agents, and that it would be responsible for hiring,
training, and supervising all employees assigned to work at the I Park facility. Under the Roofer
Labor Services Contract, neither the Condominium nor Winthrop had any authority to hire, train
or fire any employee performing services for Paris on the property.

Into a Wi a
-)

It is Northwell's understanding that Paris entered into a collective bargaining agreement
with Local 30 (effective as of May I, 2013), which governed the terms and conditions of
employment for certain of Paris's employees working at I Park. (A copy of the collective
bargaining agreement between Paris and Local 30, hereinafter referred to as the "Paris-Local 30
CBA," is attached as Exhibit F). Neither Northwell nor 'Winthrop was involved in Paris's
recognition of Local 30 as the representative of Paris's stationary engineering employees at I
Park. Additionally, neither Norlhwell nor 'Winthrop 

were parlies or signatories to the Paris-
Local 30 CBA, nor were they consulted or in any way involved at all with the negotiations
leading up to the signing of the Paris-Local 30 CBA (or any previous collective bargaining
agreement that may have existed between Local 30 and Paris). In fact, not one of the Paris-Local
30 collective bargaining agreements that Northwell has seen even made any reference to
Northwell or Winthrop.

4. The Practice at the Facility Prior to December 2015

Prior to December 2015, when Blackstone still owned Unit 1, Paris and its employees
provided engineering maintenance services for the General Common Elements of the
Condominium pursuant to the Stationary Engineers Contract. Paris maintained an offrce for its
Local 3O-represented stationary engineer employees at the I Park facility site. Moreover, on
information and belief, Paris generally assigned and continues to assign one Paris-employed

BJ
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roofer at the I park facility site at all times to perform work within the scope of its Roofer Labor

Services Contract.

In addition, although not contractually obligated to do so, while Blackstone was the

owner of Unit 1 (and u. r,t.h was the landlord to the numerous commercial tenants to which it
leased space within Unit 1), Blackstone offered its Unit 1 tenants the option to call upon Paris-

employéd personnel repreÁented by Local 30 to perform additional work not mandated under

their ieases. On occãsion, and again, although not contractually obligated to do so, at

Blackstone's request, paris employe"i (represented by Local 30) would also provide engineering

services specifically for tenants oi Blackstone in Unit 1. Blackstone was not obligated under its

leases with its tenants to offer these services and Blackstone's tenants were free to either request

Blackstone to provide personnel for such work or to do the work themselves or to contract with

other third putti.r to dó such work. V/hen these types of projects and work were done for tenants

through paris, paris would invoice Blackstone and Blackstone would bill its tenants for the

additional work outside the scope of their leases.

Additionally, if Blackstone or other tenants in Unit 1 made specific requests for work

outside the scope of.the Stationary Engineers Contract, Winthrop would ask Paris to assign Local

33-represented employees to provide ihose extra services - even though these extra services also

went beyond the ì.op. of fhe Unit 1 tenants' leases with Blackstone. For example, while

Blackstone had no obligation under its leases with Unit 1 tenants to provide general interior

maintenance for its tenants, the Unit 1 tenants could ask Winthrop to make arrangements for
paris's Local 3g-represented employees to perform those tasks and services. The tenants would

be charged for such work in addition to their regular rent obligations.

Importantly, at no time prior to Decemb er 2015 did Northwell utilize the services of Paris

or its Locál 3g-represented 
"^ployeet 

to perform any type of building engineering work (or any

other services) foi rJnit 2, the Òondominium unit ownecl by Northwell. Instead, Northwell used

its own employees or other union-represented workers or contractors to perform engineering

maintenance services and other similar work in Unit2.

Indeed, beginning in about November 2014, Northwell contracted with Donnelly to

perform HVAC services-for its Center for Advance Medicine, a medical facility operated by

Ñorthwell, located in Unit 2. (Acopy of the Master Services Agreement between Northwell and

Donnelly, along with its attachments, is attached as Exhibit H). The Donnelly employees who

performåd thislork were, at all relevant times, represented by Local 6388, Steamfitters ("Local

6388',;. Subsequently, Northwell and Donnelly revised their agreement when Northwell

,.equesied Donneliy to perform HVAC services for all of Northwell's facilities within Unit 2.

Thls work has at all times relevant to these charges been performed by Donnelly employees

pursuant to its collective bargaining agreement with Local 6388.

Northwell never directed, assigned, or exercised any supervisory authority over any of

the paris employees who performed work in the General Common Elements or Unit 1 pursuant

to the Stationary Engineers Contract or the Roofing Labor Services Contract.

FIRM:1000370308v4
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Operational Changes Stemming From Waterstone's Purchase of Unit 1 in
December 2015

'Waterstone's purchase of Unit 1 from Blackstone in December 2015 led to a number of
operational changes at I Park. First, it is Norlhwell's understanding that following its purchase
of Unit 1 Waterstone conducted an overall review of operations and costs. 'Waterstone

concluded that it woulcl be more cost-effective to use unionized service providers on an as-
needed basis to perform engineering maintenance services covered by the Stationary Engineers
Contract, rather than relying on Paris.

Indeed, one of the facts Waterstone discovered during its review of operations and
practices followed during Blackstone's ownership of Unit I was that, in reality, when such work
needed to be perfotmed, outside vendors - and not Paris-employed personnel - generally were
called in to actually perform the work. Moreover, although Paris-employed personnel were
present while the third party contractors' employees performed such work, the Paris-employed
personnel generally did not do any of the work but were simply present and o'observing,"

frequently outside of their normal work hours, resulting in substantial overtime costs for the
owners and no work of value being performed by the Paris-employed personnel,

Accordingly, on June 29, 2016, at what Northwell understands to have been at the
direction of V/aterstone, Winthrop notified Paris that it was exercising its right to terminate the
Stationary Engineers Contract on 30-days' notice. (A copy of Winthrop's notification letter to
Paris is attached as Exhibit G). As a result, on June 29,2016, Paris notified Local 30 that it was
terminating the Paris-Local 30 CBA. At no point since June 29tl'has Local 30 requested that
Paris, V/inthrop, or Northwell engage in bargaining about the effects and/or impact of
Winthrop's cancellation of the Stationary Engineers Contract with Paris. It is however our
understanding that Local 30 requested effects bargaining with Paris and that Paris and Local 30
did meet for this purpose.

In addition, as explained above, beginning in December 2015, Waterstone and Northwell
entered into a long-term lease arrangement, pursuant to which 'Waterstone's obligations in many
of the Unit 1 tenants' lease agreements were assigned to Northwell, as a result of which
Northwell became the sub-landlord for some of the tenants of Unit 1. At the same time
Northwell also began to use and occupy some of the space in Unit I itself. Northwell's long-
term lease agreement with V/aterstone provided that Northwell would now be responsible (as a
sub-landlord) to maintain the HVAC systems for those Unit 1 tenants with lease agreements
requiring the landlord to provide HVAC maintenance and repair. Indeed, most, but not all, of the
Unit 1 tenants' lease agreements (which were now assigned to Norlhwell) required the landlord
(or, in this case, the sub-landlord) to maintain and repair the HVAC systems for their Unit 1

leased spaces.

Once it assumed these new roles and obligations, Northwell had to find an HVAC service
provider for these Unit 1 tenants, since the Stationary Engineers Contract with Paris had been
terminated. Northwell decided it would be most economical to outsource the HVAC functions

5

FIRM: 1000370308v4



Genaira L. Tyce, Esq
January 6,2017
Page 12

for Unit 1 tenants to Donnelly - the vendor that Northwell was already using to provide HVAC
services for Unit 2. Thus, Northwell and Donnelly again modified their Master Service

Agreement to provide that Donnelly's employees (all of whom are represented by Local 6388,

Steamfitters) would now provide preventative HVAC maintenance for most of the Unit i tenants

in addition to the HVAC iervices Donnelly was already perfonning for Unit 2.8

Finally, in its new capacity of "sub-landlord" for the Unit 1 tenants, Northwell
determined that it did not want to continue Blackstone's practice of allowing the Unit 1 tenants

to make arrangements through Winthrop to have Paris's employees perform jobs and tasks

outside the scope of the Unit 1 tenants' lease agreements. Accordingly, on August ll, 2016,

Winthrop (on behalf of Northwell) notified the Unit i tenants that Northwell had decided to

discontinue the practice of offering services above and beyond its obligations under their lease

agreements. (See Exhibit I). The Unit 1 tenants were given a list of recommended outside

vendors that they could contact directly to anange for the performance of services. At no point

since August 1lth has Local 30 requested that Paris, 'Winthrop, or Northwell engage in
bargaining about the effects andlor impact of this operational change.

VL NORTHWELL'S RESPONSE

Northwell denies all of the allegations contained in the Chalges in their entirety.

Northwell is not and has never been a joint employer with Winthrop, Paris, Donnelly, or any

other entity with respect to either the persons formerly employed by Paris at the properties

located at 1111 Marcus Avenue or any other persons who are now or were previously employed

at thaf location. Notably, the Union has not alleged any facts whatsoever in the Charges to

support its conclusory allegation ofjoint employer and successorship.

At all times the workers represented by Local 30 who worked at I Park were employees

of Paris and only Paris. Local 30 acknowledged this fact in its collective bargaining agreement

with Paris, which provided that in the event that Paris's engagement to perform services at the

properly were to conclude, neither Paris nor any other employer would have any further

obligations to the Union or the employees it represented at that site. Notably, neither Northwell,
Winthrop, Blackstone nor Waterstone was ever a signatory to or bound by the Paris-Local 30

CBA. Notwithstanding the Union's assertions in the Charges, neither Nor"thwell nor any other

respondent other than Paris ever had any obligation to recognize, meet with, or bargain with the

Union as a representative of any persons who were ever employed by any entity at the I Park

facility.

As explained in more detail above, V/inthrop and Paris entered into an agreement that

Paris would provide stationary engineering and related services at I Park using Paris's own Local

I Whil. most of the Unit 1 tenants' lease agreements assigned to Northwell require it, as "sub-landlord," to maintain

their HVAC systems, not all of the assigned Unit I tenants' lease agreements contain that requirement. Those Unit
1 tenants who bear the responsibility to maintain and service their own HVAC systems have either chosen to hire

Donnelly directly or have chosen to contract with another HVAC service provider.
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30-represented workers. V/inthrop ultimately terminated that agreement with Paris because of
fundamental changes in operations and staffing requirements at I Park. Winthrop's decision to
terminate its agreement with Paris was neither based upon nor otherwise related to the fact that
the Paris employees were represented by Local 30 or covered by the Paris-Local 30 CBA or a
desire to have the work done on a non-union basis. To the contrary, the work is now done by
Donnelly's Local 6388 represented employees, under an expansion of Donnelly's engagement

with Northwell that began in2014, well beyond the Section 10(b) limitations period.

Moreover, neither Northwell, Winthrop, Donnelly nor any other entity is a successor to
Paris in these circumstances. Northwell, V/inthrop, and Donnelly had no obligation to consider
any of the persons formerly employed by Paris at I Park for employment and, to the best of
Northwell's knowledge, none of the Paris employees who formerly worked at I Park ever applied
for employment with Northwell. In fact, based on our understanding of common practice in the
building servi.ces industry, in all likelihood these persons are all still employed by Paris at other
properties where it has contracts to provide the type of services that it previously provided under
the Stationary Engineers Contract.

To the extent that the Charges allege an unlawful refusal to process grievances brought
by Local 30, Northwell responds that it is not aware of any such grievances. Moreover, it was

neither apafty to nor otherwise bound by any collective bargaining agreement between Local30
and Paris, and at no time did Local 30 ever assert in any of its dealings with Northwell and

Winthrop that either entity was bound by its contract with Paris, or that the Union believed that
they had an obligation to process grievances under Local 30's contract or any other agreement.

While the Union alleges that Northwell unlawfully refused to bargain with it over the
impact or effects of the decisions to discontinue the Stationary Engineers Contract (an allegation
made notwithstanding the factthat Northwell was neither an employer nor a joint employer with
respect to any persons employed by Paris at I Park or elsewhere), the fact remains that Local 30

never requested to meet or bargain with Northwell over such mattets and, to Northwell's
understanding, the Union never made such a request to either Winthrop or Waterstone.

Accordingly, there is no basis in fact or law for finding that Northwell violated the Act in this or
any other manner alleged in the Charges.

A. SnecifÏc Ouestions Posed in The First EA.IA Letter

In the First EAJA letter, you posed three specific questions for Northwell to answer. We
hereby respond as follows:

1. Why did Northwell Health, Inc., andlor V/inthrop Management, and/or Paris

Maintenance lose its contract with I-Park Condominium?

Response: As described above, when Waterstone purchased Unit 1 from Blackstone in
December 2015, it decided to implement a number of operational changes. One such change

was to begin outsourcing the functions covered by the Stationary Engineers Contract to another
outside vendor(s) so that those tasks could be completed on an as-needed basis - rather than
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paying for Paris employees to be stationed on site at the facility at all times and observe the work
of outside vendors who actually performed the work. When 'Waterstone communicated this
decision to Winthrop, Winthrop terminated the Stationary Engineers Contract that it had entered

into (on behalf of the Condominium Board) with Paris. At no time did Northwell have a contract
with Paris regarding engineering services that Paris's Local 3O-represented employees did on the

General Common Elements or at Unit 1. Moreover, Paris-employed personnel never performed

any work at Unit 2 (the minority portion of the Condominium owned by Northwell).

2. Who currently provides the maintenance services at I-Park that were previously
performed by Local 30 bargaining unit employees? V/hen did the current maintenance service

begin providing such services?

Response: As described above, as early as November 2014, Norlhwell contracted with
Donnelly to perform HVAC services for its Center for Advance Medicine, located in Unit 2 and
subsequently expanded that agreement to have Donnelly provide HVAC services for all of Unit
2. After it became the oosub-landlord" of the Unit 1 tenants, and after Northwell became

contractually obligated to maintain the HVAC systems for most of the Unit 1 tenants, Norlhwell
and Donnelly agreed to further expand the scope of their existing Master Service Agreement.
Thus, as of July I,2016, Donnelly employees (who are represented by Local 6388 Steamfitters)
curently perform the HVAC services for Unit 1 that were originally covered in the scope of
work in the Stationary Engineers Contract.

In addition, as noted above, in approximately August2016, Norlhwell - as the new sub-

landlord of Unit 1 discontinued Blackstone's practice of allowing Unit 1 tenants to arrange (via
Winthrop) for Paris employees to perform services that went beyond the scope of the tenants'
lease agreements. Northwell informed all Unit I tenants that they should reach out directly to
the vendors of their choice to contract for the provisions of these services. Of course, Northwell
had never maintained any similar practice of utilizing Paris-employed personnel to pelform such

services afunit2.

3. If maintenance services are currently being performed by Northwell's employees,

how were they hired?

Response: As noted above, Paris-employed personnel never performed any type of work
or services for Unit 2 of the I Park facility. To the extent Northwell relies upon persons that it
employs to perform any building service or support functions of a type performed by Paris

employees on the General Common Elements and at Unit 1 of the I Park facility, Northwell
relies upon its existing and extensive facilities workforce. No new personnel were hired for the
support ofI Park.

B. Response to Specific Allegations in Both EAJA Letters

Vy'e respond as follows on behalf of Northwell to the allegations summarized in the First
and Second EAJA Letters.
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1. Northwell is.Not. And Was Never. a Joint Employer With Winthrop
andlor Paris (See First EAJA Letter. Ds. 1) and/or Donnellv. And Had No
Successor Obligation to Paris's Employees (See Second EAJA Letter. pg.

Based upon the facts as summarized above, it is clear that, under the Board's standard as

enunciated in Browning-Fercis Industries of California, Inc. ("BFI"), 362 NLRB No. 186
(2015), Northwell has never been a joint employer with Paris, 

'Winthrop, 
Blackstone, Waterstone

andlor Donnelly, nor has it ever been a successor to Paris or any other entity with respect to its
presence at I Park, including its ownership and use of Unit2 of the Condominium, its tenancy in
Unit 1, and/or its status as the sub-landlord of Waterstone's tenants at Unit 1

Under BFI,two or more entities will be considered joint employers of a single work force
if: (1) they have a common-law employment relationship with the employees in question; and (2)
each putative joint employer possesses sufficient control over employees' essential terms and
conditions of employment to permit meaningful collective bargaining. BFI,362 NLRB No. 186,

at slip op.2.

Northwell was originally a simple commercial tenant in Unit 2 of the I Park complex,
both before and after its conversion to a commercial condominium by the real estate
development firm that was initially Northwell's landlord at I Park. Even after Northwell's
purchase of Unit 2, Northwell neither operated nor directed the operations of I Park as a whole.
Rather, the Condominium remains under the management of the three (3) member Condominium
Board, to which Northwell appoints but a single member. The other two (2) members of the
Condominium Board are appointed by and represent V/aterstone, which is the owner of Unit 1

and will continue as such until 2045 under the terms of Northwell's lease for Unit 1. It is
significant - and, indeed, we believe determinative - that Region 29 has abeady concluded and
Local 30 has acknowledged that Waterstone is not and was not a joint employer with either
Northwell, Winthrop, Paris, or Donnelly with respect to any actions or decisions relating to the
allegations of these Charges. Simply put, if Waterstone, which controls and appoints two-thirds
of the Condominium Board (which acts by simple majority vote according to the
Condominium's Bylaws) is not alleged by Local 30 to have been a joint employer with Paris and
the Board already reached the conclusion in this investigation that the evidence cannot establish
that 'Waterstone was a joint employer of the Paris employees working at the I Park site, then
Northwell (which designates only one of the three Condominium Board members) cannot
possibly be found to have been a joint employer.

Moreover, it is also clear that even if the above-described ownership and corporate
governance structure is not considered, Northwell, 'Winthrop, and Donnelly were never joint
employers with Paris of the Paris employees who worked at I Park. In all instances, Paris alone
made all hiring and other employment-related decisions with respect to the personnel Paris
assigned to work at I Park. Neither Norlhwell nor'Winthrop participated in any contract or other
negotiations between Paris and Local 30. Paris alone bargained for the wages, benefits, and
other working conditions set forth in its collective bargaining agreements with Local 30.

1)
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Moreover, Paris alone supervised and directed the work of the Paris personnel, evaluated their
work, and set their work schedules. Notably, the agreements between Paris and Winthrop are
evidence of the fact that neither Winthrop nor the Condominium had any influence over or
ability to establish or control the wages, benefits and other terms and conditions of the Paris
employees who worked at I Park.

V/ork under the Stationary Engineers Contract was at all times performed by Paris
employees who worked under the direction and supervision of a Paris supervisor. At all times
prior to the termination of Paris's retention to provide services, Paris's own site manager and/or
foremen were present, overseeing and directing the Paris employees at all times. To the extent
that Northwell or Waterstone (or Blackstone before it) or their Managing Agent Winthrop
wished to convey these instructions and assignments, they communicated them to Paris's
management, which was their point of coffact with Paris employees at I Park. Paris's
management would then in turn convey instructions and assignments to the Paris supervisors
who actually directed and oversaw the work of Paris's Local 30-represented rank and file
workers at the I Park worksite.

Neither Northwell, 'Winthrop, nor Donnelly participated in any manner or oversaw any
aspect of Paris's recruitment for and staffing of its work at I Park. Northwell, 'Winthrop, 

and
Donnelly never interviewed, selected, or set terms and conditions for any of the Paris employees'
positions at I Park. Additionally, neither Northwell, 'Winthrop, Donnelly, nor anyone acting as

their agents or vendors ran any advertisements or engaged or communicated with any placement
or recruiting agencies in connection with Paris's recruitment and retention of its workforce for its
work at I Park.

Paris alone provided compensation and benefits to its employees at I Park. Northwell,
Winthrop, and Donnelly were not involved in any decisions with respect to changes in
compensation or benefits for the Paris employees. Accordingly it is clear that neither Northwell,
Winthrop, nor Donnelly was at. any time a joint employer with Paris, and that none of these
entities violated the Act as alleged in the Charges, or in any other manner.

2. Northwell Had No Oblisation to B Collectivelv With Local 30 ßee
First EAJA Letter, ps. 1), And Northwell Did Not Fail to Hire or Consider

30 in
Obligation (,See Second EAJA Letter. pg. 1).

At no time has Northwell ever had any obligation to recognize or bargain with Local 30
or to fulfill any obligations that Paris had or may have had under its collective bargaining
agreement with Local 30, including but not limited to any obligation to process grievances
arising under the Paris-Local 30 CBA or to interview, hire or consider for employment any
persons that Paris formerly employed at I Park.

As far as Northwell is aware, not a single Paris employee has sought employment with
Northwell (or Winthrop or Donnelly, for that matter) in any capacity during the relevant time
period. Moreover, as explained above, at no point has Local 30 ever contacted Northwell to
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even attempt to engage in impact/effects bargaining following its December 2015 operational

changes. Finally, Northwell was not aware prior to receiving the Third Charge that the Union

trad filed atry gri.uance of any kind pursuant to its collective bargaining agreement with Paris,

and it was never notified that the Union may have expected it to consider any such grievance.

At no time did Northwell, Winthrop, or Donnelly have a common law employment

relationship with the workforce employed by Paris in connection with its engagement to perform

certain seivices at I Park, and Northwell, Winthrop, and Donnelly never possessed suffrcient

control over the Paris employees' terms and conditions of employment to permit meaningful

collective bargaining. Notably, at no time during the multi-year period that Paris was retained to

perform and provide the services in question did Local 30 ever seek the participation of any of
th. orrn"r, ol Unit I or Unit 2, the Condominium Board, or Winthrop in its negotiations with

Paris. Moreover, at no point prior to the fîling of the Charges did Local 30 ever contend that

Northwell, Waterstone (or Blackstone before it), or Winthrop was a joint-employer with Paris.

Notably, the work that Paris and its employees performed at I Park is not a part of or in

any way related to Northwell's operation of a system for the delivery of healthcare and medical

anâ related services to its patients. The Paris workforce at all times worked under the direction

and supervision of the Paris's own building services and maintenance management. These Paris

employees had a separate and distinct set of skills from the Northwell workforce. Paris alone

estãblished the termi and conditions of employment of all persons that it employed in connection

with its engagement to perform services at I Park, and Paris alone provided its employees with

their wages and benefîts, evaluated their performance and directed their day to day work.

Overall, Northwell did not have any obligation to bargain collectively with Local 30, and

it did not fail or refuse to hire or consider Local 30 employees in an effort to avoid a collective

bargaining obligation.

C Section 10(i) Iniunctive Relief Is Not Annronriate

Both the First and Second EAJA Letters requested Northwell's position concerning the

appropriateness of Section 1Ofi) injunctive relief in this matter. It is clear, based on the facts and

tfré faw that it would not be appropriate for the General Counsel to seek such relief on behalf of
the Board in these cases.

Temporary injunctive relief pursuant to Section 10O of the Act is not warranted here

because: (i) Norttrwell's actions were, at all times, lawful; (2) Northwell's actions do not

threaten to disrupt the status quo or in any way undermine the Union's support; and (3) the

Union has not suffered (and is not in danger of suffering) an ineparable injury.

Notably, the evidence and the law as summarized above clearly demonstrate that neither

Northwell, 'Winthrop, nor Donnelly is or ever has been a joint employer with respect to the Local

3O-represented employees of Paris who worked at I Park until late June 2016. This fact, when

viewed together with the fact that Local 30 never sought to bargain with any of these entities,

never asked any of them to process a grievance, make any payment, or take any action under its
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collective bargaining agreement with Paris, demonstrates that it would be illogical and an abuse
of the Board's discretion for it to consider any efforls to pursue injunctive relief. Moreover, the
Union cannot show that it is in any danger of suffering an irreparable injury.

Indeed, the Union waited months after it learned (on June 29,2016) that the Stationary
Engineers Contract had been terminated before it fîled even the first of the Charges. It then
apparently waited additional months before it presented its evidence to the Region. Under these
circumstances, it is clear that it would be inappropriate for the Board to pursue injunctive relief.

In fäct, the Union originally raised some or all of the allegations now presented by the
Board in an earlier charge, in Case No.29-CA-180008, which was filed against Winthrop,
Northwell and'Waterstone on July 28, 2016. By letter dated September 14,2016, the Regional
Director approved the withdrawal of that Charge. It is clear that the fact thar" the Union then
waited months before bringing any of these matters back to the Board demonstrates that there
was no sense of urgency from the Charging Party's perspective and that the extraordinary relief
provided for in Section 10(j) was neither necessary nor appropriate in these cases.

VII. DOCUMENT REQUESTS

A. The First EAJA Letter

The First EAJA Letter requests that Northwell provide the Board with copies of the
following categories of documents:

1. The offrcial job title and job description explaining the positions held by

Pafiner Charles Loiodice
Partner Thomas Parissidi
Representative George Mullen
President Peter Braverman
Manager Tony Tiberias
Property Manager Joe Rupolo
Accountant Kallbinder

2. The most recent service contract(s) between Paris Maintenance and/or Winthrop
Management, and/or Northwell Health, Inc. for those services at I-Park performed by Local 30
bargaining unit employees, in effect from January 1,2013 to the present.

3. The service contract, by and between Paris Maintenance and/or Winthrop
Managemerrt., andlor Northwell Health, Inc. and iPARK Condominium, currently in effect, if
any, for those services at l-Park previously performed by Local 30 bargaining unit employees.

4, All contracts by and between Paris Maintenance andlor V/inthrop Management,
and/or Northwell Health, Inc., concerning those services at IPARK Condominium (1111 Marcus

o

a
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Avenue building) previously performed by Local 30 bargaining unit employees, in effect from
January I,2013 to the present.

5. All correspondence between Northwell and Winthrop discussing performance of
work by Paris Maintenance or discussing the contract between Winthrop and Paris Maintenance,

including but not limited to discussion of the contract's length, terms, or conditions.

6. Correspondence by and between Charles Loiodice, Thomas Parissidi, Joe Rupolo,

George Mullen, Toni Tiberias, Peter Braverman, Kallbinder or any other the (sic) directors,

officers, representatives, or agents of Northwell Health, Inc. concerning, discussing, directing, or

requesting employees represented by Local 30 to perform work of any kind, from January 1,

2016 to the present.

7. Records showing out of pocket reimbursements received by Local 30 members

for tools and other out ofpocket expenses they incurred, from January I,2016 to the present.

8. Payroll records for Local 30 employees working at I-Park Condominium on

behalf of Paris Maintenance and/or Winthrop Management and/or Northwell Health, Inc., from
April 1 ,2016 to the present.

9. Any notice of other written correspondence by and between officials, shop

stewards or employees of Local 30 and the directors, officers, representatives, or agents of
Northwell Health, Inc. regarding

The Employers' loss of its contract with I-Park

The Employers' layoff of Local30 employees on or about June29,2016

Local 30's request to discuss the layoff and/or hire of its represented

employees at l-Park.

10. Any notice or other written correspondence by and between the directors, officers,

representatives, or agents of Northwell Health, Inc., and/or Winthrop Management, and/or Paris

Maintenance and l-Park Condominium regarding the loss of contract with I-Park.

B. Obiection and Response

Northwell objects to these document requests as uffeasonably vague and ambiguous,

overbroad and unduly burdensome, and seeking information outside the scope of the issues

raised in the Charges. Additionally Northwell responds that many of the documents requested,

including but not limited to payroll records concerning Paris's employees who formerly worked

at I Park, are not in the custody, possession or control of Northwell, Winthrop, or the

Condominium Board. Because these persons were employed exclusively by Paris, neither
Northwell nor these other entities have or would have any reason to have access to such

o

a

FIRM:1000370308v4



Genaira L. Tyce, Esq
January 6,2017
Page20

information and records. Notwithstanding its objections to the scope of the request, Northwell
will produce the following documents:

Copies of: (1) Declaration of Condominium Establishing 1111 Marcus Avenue
condominium, dated June 16, 2006, which includes the By-Laws of 1111 Marcus
Avenue Condominium at Schedule D; (2) First Amendment to the Declaration of
Condominium of 1111 Marcus Avenue Condominium, dated September 24,2013;
(3) Amendment to Declaration and the Bylaws of Condominium of 1111 Marcus
Avenue Condominium, dated June 20, 2014, and (4) Third Amendment to
Declaration of Condominium of 1111 Marcus Avenue Condominium, dated
March 26,2015, which are attached as Exhibit A.

a

A copy of the March 2015 "Management Contract" between the Condominium
(acting through its Board) and Winthrop, which is attached as Exhibit B.

A copy of the April 26, 2016 *Stationary Engineers Contract" between the
Condominium and Paris is attached, which is as Exhibit C.

A copy of the service agreement between Winthrop (acting on behalf of the
Condominium) and Paris for the period beginning on May 1,2014 and expiring
on April 30,2016, which is attached as Exhibit D.

A copy of the October l, 2015 "Roofer Labor Services Contract" between
V/inthrop (on behalf of the Condominium) and Paris, which is attached as Exhibit
E.

A copy of Winthrop's June 29,2016letter notifying Paris that it would exercise
its right to terminate the Stationary Engineers Contract on 30 days' notice, which
is attached as Exhibit G.

A copy of Winthrop's August II,2016 email to Unit 1 tenants notifying them of
Northwell's decision to discontinue the practice of offering services above and
beyond its obligations under their lease agreements, which is attached as Exhibit
I.

A copy of the job description for Northwell's "Director, Property Management"
position, which is currently held by Joseph Rupolo, which is attached as Exhibit J.

C The Second EAJA Letter

The Second EAJA Letter requests that Northwell provide the Board with copies of the
following categories of documents:

1. The official job title and job description explaining the positions held by

o

a

a

o

a

a

FIRM:1000370308v4



Genaira L. Tyce, Esq
January 6,2017
Page2I

Principal Catherine Donnelly
Representative George Mullen
President Peter Braverman
Manager Tony Tiberias
Proper"ty Manager Joe Rupolo
Accountant Kallbinder

2. The most recent service contract(s) by and between Donnelly Mechanical Corp.

andlor Winthrop Management, and/or Northwell Health, Inc. for services Donnelly Mechanical

Corp. performs at l-Park Condominium, located at 1111 Marcus Avenue, New Hyde Park, New
York.

3. Any notice of award of contract provided to Donnelly Mechanical Corp.

regarding Donnelly Mechanical Corp.'s service contract to preform services at I-Park, as

described above in paragraph 2.

4. All job postings, news advertisements and/or requests for applicants fthat]
Northwell Health, Inc. published to obtain employees to perform work at I-Park Condominium
that was for those services at I-Park Condominium previously performed by Local 30 bargaining

unit employees.

5. Alt applications received by Northwell Health, Inc. from applicants interested in
performing the work at I-Park Condominium that was previously performed by Local 30

bargaining unit employees.

6. A list of the names, addresses, and telephone numbers of all employees at

Northwell Health, Inc. who work at I-Park Condominium under a service contract described

above inparagraph2.

D. Obiection and Resnonse:

Northwell objects to these document requests as unÍeasonably vague and ambiguous,
overbroad and unduly burdensome, and seeking information outside the scope of the issues

raised in the Charges. Notwithstanding its objections to the scope of the request, Norlhwell will
produce the following documents:

o Copies of the Master Services Agreement between Northwell and Donnelly, dated

November 10,2014, as well as its attachments, are attached as Exhibit H.

**'ß

Based on the above, it is clear that the Charges are not supported by the facts or the law
and that Northwell did not violate the Act as alleged in any of the Charges.
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Accordingly, we respectfully request that the Regional Director dismiss the First Charge,
First Amended Charge, Second Charge, and Third Charge in their entirety.

V

Steven M. Swirsky

SMS:sgw

Northwell Health
Winthrop Management Inc.
as Managing Agent for I Park Condominium

cc
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AMENDMENT TO DECLARATION AND THE BY-LAWS OF CONDOMINIUM OF

1111 MARCUS AVENUE CONDOMINIUM





FAILURE OF MEMBER TO
RESPOND WITHIN FIVE (5) BUSINESS DAYS AFTER RECEIPT OF THIS
NOTICE SHALL RESULT IN DEEMED APPROVAL PURSUANT TO THE
TERMS OF THE BY-LAWS OF THE CONDOMINIUM
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1111 MARCUS AVENUE CONDOMINIUM 

MANAGEMENT CONTRACT 

THIS MANAGEMENT CONTRACT (the “Contract”) is made and entered into on this 
____ day of March, 2015, by and between 1111 Marcus Avenue Condominium, acting by and 
through its Condominium Board (the “Condominium”), and Winthrop Management L.P., a 
Delaware limited partnership (the “Managing Company”). 

W I T N E S S E T H: 

A. The Condominium Board is the entity responsible for the operation of the 
Condominium, located at 1111 Marcus Avenue, in Lake Success, Nassau County, New York, 
established by the Declaration of Condominium of 1111 Marcus Avenue Condominium dated 
June 16, 2006, and recorded on August 28, 2006, as Liber D 12164, Pages 515-633, in Nassau 
County (the “Original Declaration”), as amended by First Amendment to Declaration of 
Condominium of 1111 Marcus Avenue Condominium dated as of September 24, 2012 (the “First 
Amendment”) and Amendment to Declaration and the By-Laws of Condominium of 1111 
Marcus Avenue Condominium dated as of June 20, 2014 (the “Second Amendment”; 
collectively, the Original Declaration, First Amendment and Second Amendment are referred to 
herein as the “Declaration”) and the By-Laws of the Condominium (the “By-Laws”), which 
Condominium consists of two (2) units (the “Units”).  Capitalized terms used herein and not 
otherwise defined shall have the meanings ascribed to them in the Declaration and By-laws. 

B. Section 2.7 of the By-Laws provides that the Board of Managers may employ for 
management of the General Common Elements of the Condominium a Condominium 
Management Agent. 

C. The Condominium Board desires to retain Managing Company, and Managing 
Company desires to be so retained, to manage the Condominium as the Condominium 
Management Agent. 

NOW, THEREFORE, in consideration of the premises, and other good and valuable 
consideration received by each party from the other, the receipt, adequacy and sufficiency of 
which are hereby acknowledged, and in further consideration of the mutual covenants and 
agreements hereinafter set forth, the parties hereby agree as follows: 

1. EXCLUSIVE MANAGER. The Condominium Board hereby retains and 
appoints Managing Company, and Managing Company hereby accepts such retainer and 
appointment, on the terms and conditions hereinafter set forth, as exclusive manager of the 
Condominium. 

2. TERM. This Contract shall commence on the ___ day of March, 2015 and shall 
continue for a term ending on the last day of the month one (1) year thereafter, subject to 
termination by either party as provided in Paragraph 11 herein. Unless either party provides not 
less than thirty (30) days’ written notice prior to the then expiration date, this Contract shall 
automatically be extended on a year to year basis.  
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3. MANAGING COMPANY’S DUTIES. During the term hereof, Managing 
Company shall assist the Condominium Board in performing the following services as requested 
by the Condominium Board, when and if needed, or as otherwise specified herein, to assist the 
Condominium Board: 

3.1 Managing Company shall employ and supervise such persons as needed 
(which person or persons may be employed on a part-time or full-time basis) or assist the 
Condominium Board in engaging as independent contractors or employees working on behalf of 
the Condominium Board such persons, firms or companies necessary to properly maintain and 
operate the Condominium, according to Managing Company’s reasonable judgment, the budget 
of the Condominium and the directives of the Board of Managers. The Condominium Board 
understands that all personnel so employed by Managing Company shall be Managing 
Company’s employees.  Managing Company shall also assist the Condominium Board in 
coordinating the work of any independent contractors engaged by the Condominium Board with 
the day to day activities of the Condominium Board.  However, under no circumstances shall 
Managing Company or an employee of Managing Company be designated to serve as the 
Condominium Board’s representative in any contract. 

3.2 Provide the day-to-day accounting services, as needed or monthly, 
necessary to pay the bills of the Condominium.  This service shall include, but not be limited to, 
keeping all records of and performing all services in connection with the payment of bills, 
payrolls and such other items as may be provided for in the budget. 

3.3 Collect all regular and special assessments levied by the Board of 
Managers, as needed or monthly, from the Unit Owners, which may be due the Condominium.  
The Condominium Board hereby authorizes Managing Company to request, demand, collect, 
receive and receipt for any and all assessments and charges which may be due the Condominium 
and to advise the Condominium Board’s attorney or collection agent to take such action in the 
name, and on behalf, of the Condominium Board by way of making, recording, satisfying or 
foreclosing the Condominium’s liens therefore, initiating legal process or taking such other 
action as Managing Company shall deem necessary or appropriate, in its reasonable judgment, 
subject to the Condominium Board’s approval, for the collection of such assessments. 

Upon the commencement of this Contract, the Board of Managers authorizes 
Managing Company to invoice each Unit Owner for two (2) month’s regular assessment which 
shall be deposited in the Account (as defined herein) to provide Managing Company with initial 
working capital to pay for the costs and expenses provided for herein. 

3.4 Cause those portions of the General Common Elements of the 
Condominium to be maintained and repaired including, but not limited to, landscaping, painting, 
roofing, cleaning and such other ordinary and extraordinary maintenance and repair work as may 
be necessary consistent with the approved budget or as requested by the Condominium Board; 
provided, however, the Managing Company shall not obligate the Condominium Board for any 
single item of repair, replacement, refurnishing or refurbishing, the cost of which exceeds the 
sum of Fifteen Thousand Dollars ($15,000.00) without the prior approval of the Board of 
Managers, unless provided for in the approved budget of the Condominium Board. It is the 
express intention of the parties that the maintenance and repair costs in excess of $15,000 not be 
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divided up into smaller increments to avoid the $15,000 limit.  Maintenance and repair costs are 
to be aggregated as much as reasonably possible to ensure that the Board of Managers has 
maximum control to approve these costs. Notwithstanding anything contained herein to the 
contrary, Managing Company shall have the right, but not the duty, without first obtaining the 
approval of the Condominium Board, to make emergency repairs and replacements which, 
according to Managing Company’s reasonable belief, are required to eliminate or avoid danger 
to persons or to property, or as are necessary in Managing Company’s reasonable belief for the 
preservation and safety of the Condominium or for the safety of persons or in order to avoid 
suspension of any necessary service to the Condominium or any Unit Owner. 

3.5 Take such actions as may be reasonably necessary to advise the 
Condominium Board, Unit Owners and/ or occupants of the need to comply with all pertinent 
laws, statutes, ordinances and rules of appropriate governmental authorities having jurisdiction, 
and advise the Condominium Board, Unit Owners and/or occupants of any violations thereof 
actually known by Managing Company.  Furthermore, Managing Company shall advise Unit 
Owners and occupants of Units of the need to comply with the Declaration and By-Laws and 
applicable rules and regulations, in connection with the operation of the Condominium and any 
violations thereof actually known by Managing Company.  Notwithstanding anything contained 
in this Contract to the contrary, the Condominium Board hereby acknowledges that in no event 
shall Managing Company be liable for the failure of the Condominium Board, the Unit Owners 
and occupants of Units to comply with all such laws, statutes, ordinances and rules of 
governmental authorities and the Declaration and By-Laws of the Condominium and applicable 
rules and regulations of the Condominium.  Notwithstanding anything to the contrary contained 
herein, Managing Company does not have the authority to provide and shall not be responsible 
for providing legal advice to the Condominium Board regarding the interpretation or application 
of law. 

3.6 Purchase, as needed, on behalf of the Condominium Board, all supplies 
and materials as may be necessary or desirable for the maintenance, upkeep, repair, replacement 
and preservation of the Condominium property. Such purchases shall be made in the name of the 
Condominium Board.  Any such purchases in excess of Fifteen Thousand Dollars ($15,000.00) 
shall be subject to the prior consent of the Board of Managers unless provided for in the 
approved budget of the Condominium Board.  It is the express intention of the parties that the 
$15,000 limit on purchasing supplies and materials for maintenance and repair not be divided 
into smaller increments to avoid the $15,000 limit.  Materials and supplies are to be aggregated 
as much as possible to maximize Condominium Board approval of these expenses. 

3.7 Subject to the direction of the Condominium Board and the Condominium 
Board budget, Managing Company shall solicit, analyze and negotiate contracts on behalf of the 
Condominium Board, as needed or annually, for services reasonably necessary with respect to 
the operation, maintenance, upkeep, repair, replacement, and preservation of the Condominium 
property. All contracts shall be approved and executed by the Board of Managers.  The 
Condominium Board acknowledges that within the scope of this Contract and in carrying out all 
of its duties and responsibilities hereunder, including but not limited to those set forth in this 
paragraph, Managing Company is acting solely as an agent for the Condominium Board and, 
accordingly, any expenses or liabilities incurred by Managing Company hereunder, whether in 
its name or that of the Condominium Board, shall be the  sole obligation of the Condominium 
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Board and not that of Managing Company.  Neither Managing Company nor any of its partners, 
members, stockholders, officers, directors, employees, servants or agents shall be personally 
liable in any fashion for any contract made in compliance with the provisions of this Contract.  
The Condominium Board shall defend, indemnify and hold Managing Company harmless from 
any such liability as provided in Paragraphs 4 and 15 of this Contract and shall procure 
contractual liability insurance covering this obligation.   

3.8 Approve all bills received by the Condominium Board, as needed or 
monthly, for services, work and supplies ordered in connection with maintaining and operating 
the Condominium, and cause to be paid by the Condominium Board all such proper bills as and 
when the same shall become due and payable, but pursuant to Paragraphs 4 and 15 of this 
Contract, Managing Company shall not be liable for the failure to pay any such bills. 

3.9 Maintain, as needed, the Condominium Board’s financial record books, 
accounts and other financial related records as provided by the By-Laws and pursuant to New 
York law and issue certificates of account to Unit Owners and their mortgagees and lienors 
together with such other documents as may be generally requested or provided in connection 
with sales, mortgages, or other transfers of Units or interests therein. Managing Company may 
charge reasonable fees to Unit Owners, purchasers of Units, their mortgagees and lienors as 
additional compensation to Managing Company for the preparation of a certificate of account 
and for such other documents as may be generally requested or provided in connection with 
sales, mortgages, or other transfers of Units or interests therein, to the extent not prohibited by 
applicable law, and for preparation and delivery of documents to be delivered to a purchaser in 
connection with the sale of a Unit. The records shall be kept at the office of Managing Company 
or at a location designated by Managing Company, and shall be available for inspection by the 
Condominium Board and Unit Owners. The parties agree that an annual compilation, review or 
audit of the financial records shall be made by an independent certified public accountant 
employed by, and at the cost, expense and approval of the Condominium Board and at such 
times as determined by the Condominium Board.  For extraordinary or repeated records 
inspection requests, Managing Company may charge the Condominium Board a reasonable 
administrative fee for the time required to produce documents for inspection by a member of the 
Condominium Board and for the time of a representative of Managing Company to oversee the 
inspection. 

3.10 Prepare, annually, a suggested operating budget for the Condominium 
Board setting forth an itemized statement of anticipated receipts and disbursements based upon 
the then current schedule for assessments and taking into account the general condition of the 
Condominium.  Said budget, together with an explanatory statement, shall be submitted to the 
Board for final approval on or before forty-five (45) days prior to the first day of each calendar 
year.  The budget shall serve as a supporting document for the schedule of assessments.  If the 
Condominium Board shall fail to notify Managing Company of its approval or disapproval of the 
budget by the commencement of the applicable calendar year, Managing Company shall be 
permitted to proceed under the prior year’s approved operating budget with a 3% increase to 
each discretionary line item and the appropriate increase for non-discretionary line items (i.e., 
taxes) until a proposed budget has been approved hereunder. 

3.11 Retain and engage, as needed, at the Condominium Board’s direction, 

scarnevale
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approval and expense and as agents of the Condominium Board, such attorneys, accountants, 
insurance consultants, tax consultants and other experts and professionals, whose services the 
Condominium Board may reasonably require. 

3.12 Obtain quotes for casualty and liability insurance coverage for the 
Condominium Board in the form and amounts required by the Declaration and By-Laws, as 
recommended by the Condominium Board’s insurance agent, and maintain, as needed, 
appropriate records of all insurance coverage carried by the Condominium Board. 

3.13 Establish the salaries and other compensation of all on-site and off-site 
employees of Managing Company, which need not be approved by Board of Managers if 
consistent with such compensation as set forth in the approved operating budget.  In the event 
Managing Company determines it necessary to pay compensation in excess of the compensation 
set forth in the approved operating budget, Managing Agent shall obtain the approval of Board of 
Managers.  The salaries and other compensation for all on-site employees shall be charged to the 
Condominium and paid directly from the Account (as defined in Section 3.16 herein).  Upon the 
Condominium Board’s request, Managing Company shall provide to the Board of Managers a 
list of all on-site employees and their salaries and other compensation.  In addition, a portion of 
the salaries and other compensation of certain off-site employees of Managing Company, such as 
those persons who perform (or provide support to) accounting functions, collection and legal 
services, shall be charged to the Condominium and paid directly from the Account. 

3.14 Engage a payroll processing service or other entity, at the Condominium 
Board’s direction and expense, to prepare, as needed, all payroll and file the necessary forms, as 
needed, for employment insurance, withholding and social security taxes and all other forms 
relating to employment of Managing Agent’s and the Condominium Board’s employees, if any, 
required by federal, state or municipal authorities.   

3.15 Prepare and send, as needed, all letters, reports and notices as may be 
reasonably requested by the Board of Managers, and attend, as needed, monthly meetings of the 
Board of Managers, annual meeting and budget meeting of the Condominium Board and file 
minutes thereof, which minutes shall be prepared and recorded by the Condominium Board or its 
designee.  Any meetings in addition to those set forth above (which may be held after 5 PM 
Monday through Friday) not held during normal business hours (i.e., 8 am to 5 pm, Monday 
through Friday), or any meetings held between the hours of 5 pm Friday through 8 am Monday, 
or on holidays, shall be arranged at an additional expense to the Condominium Board of Two 
Hundred Dollars ($200.00) per meeting.   

3.16 Deposit, as needed or weekly, all funds collected from Unit Owners and 
others into a bank account (“Account”) established by Managing Company as custodian for the 
Condominium Board so that said funds may be withdrawn therefrom to pay all expenses of 
operation and maintenance of the Condominium as contemplated herein.  The Account will be 
styled so as to indicate the custodial nature thereof and the funds therein will not be commingled 
with other funds collected by Managing Company as agents for others or otherwise.  Managing 
Company shall not be liable for any loss resulting from the insolvency of such depository. 
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3.17 Perform routine visual property inspections and make recommendations to 
the Board of Managers as to maintenance and improvements to the General Common Elements. 

3.18 Provide regular reports to the Board of Managers of the status of pending 
and completed operations affecting the Condominium Board. 

4. AGENCY.  All actions taken by Managing Company with respect to 
management and maintenance under the provisions of this Contract as approved by the 
Condominium Board if such approval is required under this Contract shall be taken solely as an 
agent of the Condominium Board.  Accordingly, all obligations or expenses incurred in the 
performance of Managing Company’s duties and obligations shall be for the account, on behalf 
of, in assistance to and at the expense of the Condominium Board, except as is otherwise 
expressly provided herein.  Managing Company shall not be obligated to make any advances to 
or for the account of the Condominium Board or to pay any sum, except out of funds held or 
provided by the Condominium Board or by its members or occupants of Units, nor shall 
Managing Company be obligated to incur any liability or obligation on behalf of the 
Condominium Board without absolute and unconditional assurance that the necessary funds for 
the discharge thereof are immediately and presently available. 

5. INSURANCE.  The insurance requirements set out in the following sub-
paragraphs are independent from all other obligations of the parties to this Contract and apply 
whether or not required by any other provision of the Contract, and regardless of the 
enforceability of any other provisions of this Contract.  If, at any time, either party hereto allows 
any of its required insurance policies to lapse, the other party may immediately terminate this 
Contract upon delivery of written notice to the other party. 

5.1 The Condominium Board hereby agrees to maintain at all times and to 
provide to Managing Company evidence of the insurance coverages required by Article 6 of the 
By-laws.  The Condominium Board shall name Managing Company as an additional insured 
under the Condominium’s general liability insurance policy, to cover any and all expenses, 
including attorney’s fees, reasonably incurred by or imposed upon Managing Company in 
connection with any action, suit, or other proceeding, (including any settlement of any suit or 
proceeding), to which Managing Company may be a party or in which it may become involved 
by reason of being or having been the Condominium Managing Agent. 

5.2 Managing Company hereby agrees to maintain at all times and to provide 
evidence of the following insurance coverages: 

A. Workers’ Compensation Insurance according to State statutory 
limits covering all employees of Managing Company, with employer’s liability limits of not less 
than $500,000.00 each accident for bodily injury, $500,000.00 each employee for bodily injury 
caused by disease, and $500,000.00 policy limit for bodily injury caused by disease. 

B. Commercial Crime/Fidelity Insurance with limits of not less than 
$500,000.00 for employee dishonesty.  Coverage must include third party endorsement or add 
Condominium Board as Loss Payee.  Deductibles must be acceptable to the Condominium 
Board. 
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C. Prior to the commencement of work under this Contract, Managing 
Company shall provide a current and original Certificate of Insurance showing the coverages 
outlined above.  On the renewal date of any insurance policies required by this Contract, 
Managing Company will supply the Condominium Board with a new, original Certificate of 
Insurance in compliance with all terms of this Contract. 

6.  COST REIMBURSEMENT. 

6.1 Except as is otherwise expressly provided herein, the Condominium Board 
shall pay or reimburse Managing Company for all costs and expenses which may be incurred by 
Managing Company in providing services, materials and supplies, including without limitation, 
the cost and expenses of its employees and office rent at the Condominium, so long as the same 
are consistent with the approved operating budget or otherwise requested by the Condominium 
Board immediately upon receipt of an invoice therefore. 

6.2 Without limiting the provisions of Paragraph 6.1, for restoration of 
common elements after Acts of God and other insurable claims such as, without limitation, 
hurricanes, fire or floods, the Condominium Board agrees to reimburse Managing Company five 
percent (5%) of the total cost of the project for the additional administrative burden Managing 
Company will incur in coordinating the repair and restoration process by contractors engaged by 
the Condominium Board with the day to day activities of the Condominium Board.  Managing 
Company may also charge such a cost to the Condominium Board for other construction projects 
undertaken by the Condominium Board which the Managing Company reasonably determines 
will create additional administrative burdens. 

7. MANAGING COMPANY’S UNDERTAKING.  Managing Company, by the 
execution of this Contract, assumes and undertakes to perform, carry out and administer all 
management, operational and maintenance responsibilities set forth in Paragraph 3 hereof.  Such 
assumption of obligations is limited, however, to operation, management and maintenance as 
agent and does not require Managing Company to pay any of the costs and expenses which are 
the obligation of the Condominium Board, except as specifically assumed by Managing 
Company in this Contract. 

8. RIGHT OF ACCESS.  Managing Company shall have access to the Common 
Elements at all times as may be necessary so as to perform its duties hereunder. 

9. COMPENSATION.  In addition to all actual costs and expenses for which the 
Condominium Board shall pay Managing Company, pursuant to Paragraph 6 and other pertinent 
paragraphs hereof, the Condominium Board agrees to pay Managing Company a base fee of Two 
Hundred and Thirty Thousand Dollars ($230,000.00) per annum (“Base Fee”), payable in equal 
monthly installments in advance on the first day of each month, until the expiration or 
termination of this Contract, as provided under Paragraphs 2 and 11 hereof, which Managing 
Company may deduct from the Account on a monthly basis.  The Condominium Board agrees 
that all outstanding balances due in excess of thirty (30) days will be assessed interest at the 
maximum rate as allowed by law on the unpaid balance.  Further, if payments for reimbursable 
payroll are more than fifteen (15) days delinquent, Managing Company shall have the ability, 
notwithstanding anything to the contrary contained in this Contract, to remove on-site staff 
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members upon seven (7) days’ written notice to the Condominium Board.  During the period of 
time that on-site staff members have been removed from the property, Managing Company shall 
have no responsibility for performance of services under this Contract that would be performed 
by on-site staff members. By agreement between Managing Company and the Board of 
Managers, the compensation payable to Managing Company may be amended to the amount 
reflected each year in the operating budget of the Condominium by the Condominium Board for 
the ensuing year. 

In addition to the foregoing, as part of its management services, Managing Company 
shall supervise any and all extraordinary repairs and/or capital improvements to the General 
Common Elements as shall be directed by Condominium Board, and be compensated an amount 
equal to ten percent (10%) of the cost of such repairs and/or improvements up to $199,999.00, 
eight percent (8%) of the costs between $200,000.00 up to $399,999.00 of the costs and six 
percent (6%) of the cost above $400,000.00  for each project 

10. DESIGNATION.  The Condominium Board shall designate in writing a single 
individual who shall be authorized to deal with Managing Company on any matter relating to 
this Contract.  In the absence of any such designation, the President of the Condominium Board 
shall have this authority.  The Condominium Board shall not interfere nor permit, allow or cause 
any of its Officers, Directors or members to interfere with Managing Company in the 
performance of its duties or in the exercise of any of its powers hereunder. 

11. TERMINATION.  At any time during the term of this Contract, either party shall 
have the right to terminate the Contract with or without cause upon no less than ninety (90) days’ 
prior written notice to the other party, and if such notice is given, the term shall expire at the end 
of the month in which the ninetieth (90th) day after such notice occurs.  The notice may be hand 
delivered or mailed via certified mail to the authorized representative of the Condominium Board 
or Managing Company as applicable as set out in Paragraph 13 of this Contract, whereupon such 
notice shall be deemed effective upon delivery.  By the effective termination date, and except as 
otherwise directed by Condominium Board, Managing Company shall cause the following to 
occur: 

11.1 STOP WORK.  Managing Company shall stop such work pursuant to this 
Contract on the date, and to the extent specified, in the notice of termination. 

11.2 NO NEW ORDERS.  Managing Company shall place no new orders with 
contractors or subcontractors for materials, service or facilities, except as may be necessary for 
the completion of such portion of the work under contract at that time. 

11.3 NOTIFY CONTRACTORS.  Managing Company shall notify all 
contractors and subcontractors of the terms of the notice of termination. 

11.4 ASSIGN CONTRACTS.  Managing Company shall assign to 
Condominium Board, in the manner, at the times, and to the extent directed by Condominium 
Board, all of the rights, titles and interest of Managing Company under the contracts, if any, with 
contractors and subcontractors. 

11.5 COMPLETE PERFORMANCE.  Managing Company shall complete 
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performance of such part of the work as shall not have been immediately terminated by the 
notice of termination. 

11.6 REVIEW AND DELIVERY OF RECORDS.  The books, records and 
accounts maintained by Managing Company on behalf of the Condominium Board shall be the 
property of the Condominium Board. Upon the termination of this Contract, Managing Company 
shall turn over all such items to the Condominium Board within fifteen (15) business days after 
the last day of the month of such termination, so that Managing Company may prepare a final 
financial statement for the last month of service hereunder. Managing Company agrees that, at 
the Condominium Board’s option, all records of the Condominium Board will be transferred 
electronically where available.  Managing Company shall make non-privileged Condominium 
Board books and records available for inspection by Unit Owners as may be required of the 
Condominium Board under the Declaration and By-Laws.  Managing Company shall assure that 
such books, records and accounts are available at all times (both before and after termination of 
this Contract), upon reasonable notice and  during normal business hours, for inspection and 
photocopying by authorized officers and other authorized representatives of the Condominium 
Board. 

11.7 COOPERATION WITH SUCCESSOR MANAGER:  Within four (4) 
weeks of the date of the notice of termination, Managing Company shall meet with 
Condominium Board’s representative and provide them with the following: 

A. A schedule of termination activities including notice to vendors, banks, 
Condominium Board members and a  proposed procedure so that the transfer of 
responsibilities may be completed in a businesslike manner. Managing Company 
shall be entitled to reimbursement for reasonable printing and postage costs 
associated with such notices. 

B.  Itemized statement of the estimated amounts due suppliers of services and goods 
which have been ordered by Managing Company in Condominium Board’s 
behalf. To the extent these amounts have not been paid by the last day of the 
Contract, an escrow account equal to such amounts in these regards as are 
outstanding on the termination date shall be established to secure their payment.  
Managing Company and Condominium Board shall jointly control the escrow 
account.  Condominium Board agrees to retain ultimate responsibility to the 
provider of such services or goods represented by an invoice. 

11.8 AUDIT:  At Condominium Board’s expense, and at Condominium 
Board’s option, an independent audit by a certified public accountant may be commenced within 
30 days following the last day of the term of the Contract. Managing Company agrees to provide 
such assistance to the auditor provided the audit is concluded within sixty (60) days of the last 
day of the term of the Contract. 

12. ENGAGEMENT OF EMPLOYEES BY CONDOMINIUM BOARD.  The 
Condominium Board recognizes that Managing Company is engaged in the specialized and 
competitive property management and maintenance business and Managing Company invests 
time and money in the hiring, training and development of its employees at all levels, which 
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promotes productivity, efficiency and the employment of a competent and specialized workforce.  
Accordingly, the Condominium Board covenants and agrees that it shall not hire, employ, or 
otherwise engage any employees, prospective employees Managing Company presents for 
consideration, or former employees who provided services to the Condominium Board, or 
contract with or in any way engage the services of any firms employing any such employees, 
prospective employees Managing Company presents for consideration, or former employees of 
the Managing Company while this Contract remains in force and continuing for a period of 
twelve (12) months following the expiration or earlier termination of this Contract.  For this 
purpose, “employees, prospective employees Managing Company presents for consideration, and 
former employees” are those individuals employed by Managing Company who provided 
services to the Condominium Board, or prospective employees who were presented to the 
Condominium Board for consideration, at any time during the twelve (12) month period prior to 
the termination or expiration of this Contract.  Should the Condominium Board violate this 
paragraph, it agrees to pay, as liquidated damages, and not a penalty, the sum of thirty percent 
(30%) of the annual salary of said employee(s) at time of termination or resignation of said 
employee(s) by or from Managing Company.  The provisions set forth in this paragraph shall 
survive the termination or expiration of this Contract. 

13. NOTICES.  All notices required or permitted to be given pursuant to this 
Agreement shall be in writing and shall be delivered either by personally delivering it by hand or 
FedEx or similar courier service to the person to whom notice is directed, or by depositing it with 
the United States Postal Service, certified mail, return receipt requested, with adequate postage 
prepaid, addressed to the appropriate party (and marked to a particular individual’s attention).  
Such notice shall be deemed delivered at the time of personal delivery or, if mailed, when it is 
deposited as provided above, but the time period in which a response to any such notice must be 
given or any action taken with respect thereto shall commence to run from the date it is 
personally delivered or, if mailed, the date of receipt of the notice by the addressee thereof, as 
evidenced by the return receipt.  Rejection or other refusal by the addressee to accept the notice 
shall be deemed to be receipt of the notice.  In addition, the inability to deliver the notice because 
of a change of address of the party of which no notice was given to the other party as provided 
below shall be deemed to be the receipt of the notice sent.  The addresses of the parties to which 
notice is to be sent shall be those set forth below: 

To the Condominium Board: ______________________________ 
          
          
    Attention:  President 

To Managing Company:  Winthrop Management L.P. 
    7 Bulfinch Place, Suite 500, PO Box 9507 
    Boston, Massachusetts  02114 

Attention:  President 
 

Each party hereto, by notice to the other, shall have the right at any time to change its address for 
notice purposes hereunder by giving notice of some other address.  Notices may be delivered on 
behalf of the parties by their respective attorneys. 
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14. INDEPENDENT CONTRACTOR.  Except to the extent otherwise expressly 
provided herein, Managing Company shall be deemed to be an independent contractor and not an 
employee of the Condominium Board.  Managing Company shall be free to contract for similar 
services to be performed for other entities, wherever located, while it is under contract with the 
Condominium Board. Under no circumstances shall the Condominium Board, or any of its 
members, officers, directors, agents or employees, look to Managing Company as its or their 
employer, or a partner or principal. Nothing herein contained shall be deemed to create or be 
construed as constituting a joint venture or partnership between the Condominium Board and 
Managing Company.  The Condominium Board, its members, officers, directors, agents or 
employees shall not be entitled to, nor shall they make any claim for, any benefits accorded to 
Managing Company’s employees, including, but not limited to, workers’ compensation, vacation 
or sick pay. 

15. DUTY TO INSURE AND INDEMNIFICATION.  The Condominium Board 
shall obtain and maintain General Liability insurance policy (which shall include an endorsement 
for contractual liability) during the term of this Contract that includes Managing Company as an 
additional insured.  In addition, the Condominium Board shall obtain and maintain Directors’ 
and Officers’ liability insurance which provides coverage for Managing Company for acts 
committed at the express direction of the Board of Managers pursuant to this Contract.  The 
Condominium Board shall indemnify Managing Company against any and all expenses, 
including attorney’s fees, reasonably incurred by or imposed upon Managing Company in 
connection with any action, suit, or other proceeding (including settlement of any suit or 
proceeding, if approved by the Condominium Board) to which Managing Company may be a 
party or in which it may become involved by reason of being or having been the Condominium 
Managing Agent, or in which it shall become involved by reason of Managing Company’s acts 
committed at the express direction of the Condominium Board whether or not this Contract shall 
be in effect at the time such expenses are incurred; provided such indemnification shall not 
extend to any action, suit, or other proceeding arising in connection with any gross negligence, 
willful misconduct, or bad faith of Managing Company (provided, however, any wrongful acts 
committed at the express direction of the Condominium Board shall not be considered gross 
negligence, willful misconduct, or bad faith of Managing Company for purposes of this 
subparagraph).  As a condition to this indemnity, Managing Company shall provide the 
Condominium Board with prompt notice of any claim, demand, loss, or action against Managing 
Company by reason of which the Condominium Board shall have liability to Managing 
Company under this indemnity. 

 Managing Company shall indemnify and hold the Condominium Board harmless 
from, and Managing Company shall defend promptly and diligently, at the sole expense of 
Managing Company any claim, action or proceeding against the Condominium Board, or the 
agents of the Condominium Board, which arises out of or in connection with the gross 
negligence, willful misconduct, or bad faith of Managing Company (provided, however, any 
wrongful acts committed at the express direction of the Condominium Board shall not be 
considered gross negligence, willful misconduct, or bad faith of Managing Company for 
purposes of this subparagraph), unless covered by the Condominium Board’s liability insurance, 
provided, further, any acts committed at the express direction of the Condominium Board shall 
not be subject to such indemnification and hold harmless.  As a condition to this indemnity, the 
Condominium Board shall provide Managing Company with prompt notice of any claim, 



12 

demand, loss, or action against the Condominium Board by reason of which Managing Company 
shall have liability to Condominium Board under this indemnity. 

16. WAIVER OF SUBROGATION.  The Condominium Board expressly waives all 
rights of subrogation against Managing Company for damages caused by perils, regardless of 
whether or not covered by any insurance obtained by the Condominium Board or required to be 
obtained by the Condominium Board pursuant to this Contract.  The policies of insurance 
required to be carried by the Condominium Board pursuant to this Contract shall include an 
express waiver of subrogation either by endorsement or policy language.  The waiver of 
subrogation shall be effective as to a person or entity even though that person or entity would 
otherwise have a duty of indemnification, contractual or otherwise, did not pay the insurance 
premium directly or indirectly and whether or not the person or entity has an insurable interest in 
the property damaged. 

17. MISCELLANEOUS. 

17.1 In any legal action arising from this Contract or connected herewith the 
prevailing party shall be entitled to recover all costs and reasonable attorneys’ fees incurred 
(whether pre-trial, at mediation, arbitration or trial and in any appeals). 

17.2  In any litigation arising from this Contract, venue shall be Nassau County, 
New York. 

17.3 The Condominium Board and Managing Company hereby irrevocably and 
unconditionally waive, to the fullest extent permitted by applicable law, any and all right to trial 
by jury in any legal action or proceeding arising out of or relating to this Contract or any 
agreement or transactions contemplated hereby, and for any counterclaim in connection 
herewith. 

17.4 No waiver of a breach of any of the covenants contained in this Contract 
shall be construed to be a waiver of any succeeding breach of the same or any other covenant. 

17.5 No modification, release, discharge or waiver of any provision hereof shall 
be of any force, effect or value, unless in writing, signed by both of the parties to this Contract, 
their respective successors and assigns. 

17.6 If any term or condition of this Contract is, to any extent, invalid or 
unenforceable, the remainder of this Contract is not to be affected thereby and each term and 
condition of this Contract is to be valid and enforceable to the fullest extent permitted by law.  
This Contract will be construed in accordance with the laws of the State of New York. 

17.7 Managing Company shall cause to be paid periodically, as required, all 
financial obligations of the Condominium Board, to the extent that the Condominium Board has 
provided funds for the payment thereof, including, but not limited to, the following: 

A. Insurance premiums on insurance carried by the Condominium 
Board; 
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B. All taxes required to be paid by the Condominium Board;  

C. Utilities chargeable against the Condominium Board; 

D.  Building inspection fees, elevator fees, water rates and other 
governmental charges; 

E. Managing Company’s fees; 

F.  Such sums which shall become due and payable for expenses or 
other obligations incurred by the Managing Company on behalf of 
the Condominium Board in accordance with the budget; 

G.  Monthly contracted services; and 

H. Such other amounts or charges as may be authorized by the 
Condominium Board; 

17.8 Managing Company shall render to the Condominium Board on a monthly 
basis statements of receipts, expenses, disbursements, financial charges, reserves and bank 
reconciliations.  These statements shall include a general analysis comparing the actual receipts 
and expenses to the Condominium Board’s approved budget.  In the event the Condominium 
Board cannot provide clean opening financial numbers and an updated financial statement, 
Managing Company shall only be responsible to produce a cash management report, an accounts 
payable report and an accounts receivable report reflecting information from and after the 
commencement of the Contract. 

17.9 This Contract constitutes the entire understanding and agreement between 
the parties hereto, supersedes all prior written or oral agreements with respect to its subject 
matter. This Contract shall be binding upon the parties hereto and their respective successors and 
assigns. 

17.10 The Condominium Board represents and warrants that the execution, 
delivery and performance of this Contract by the Condominium Board will not conflict with, nor 
result in the breach of, any agreement, whether oral or written, document, indenture or other 
instrument to which the Condominium Board is a party or under which it is bound.  The 
Condominium Board further represents and warrants that it has full power and authority to 
execute and deliver this Contract, and to perform the obligations hereunder, and that it has taken 
all actions necessary to authorize the execution, delivery and performance of this Contract.  The 
Condominium Board also represents that it is not bound by the terms of any collective 
bargaining agreement and there has been no action taken by its employees which would subject 
the Condominium Board to the collective bargaining process under applicable labor laws.  The 
Condominium Board is not aware of any labor organizing efforts involving its employees. 

17.11 Managing Company shall not in any way be considered an insurer or 
guarantor of security within the property.  Neither shall Managing Company be held liable for 
any loss or damage by reason of failure to provide adequate security nor ineffectiveness of 
security measures undertaken.  The Board of Managers on behalf of the Condominium Board, 
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owners and occupants of any dwelling, tenants, guests and invitees of any owner, as applicable, 
acknowledge that Managing Company does not represent or warrant that any fire protection, 
burglar alarm systems, access control systems, patrol services, surveillance equipment, 
monitoring devices, security systems (if any are present) will prevent loss by fire, smoke, 
burglary, theft, hold-up or otherwise, nor that fire protection, burglar alarm systems, access 
control systems, patrol services, surveillance equipment, monitoring devices or other security 
systems will provide the detection or protection for which the system is designed or intended.  
The Board of Managers on behalf of the Condominium Board, each owner and occupant of any 
dwelling and each tenant, guest and invitee of an owner, as applicable, acknowledges and 
understands that Managing Company is not an insurer and that each owner and occupant of any 
Unit and each tenant, guest and invitee of any owner assumes all risks for loss or damage to 
persons, to Units and to the contents of Units and further acknowledges that Managing Company 
has made no representations or warranties nor has the Condominium Board, any owner, 
occupant, tenant, guest or invitee relied upon any representations or warranties, expressed or 
implied, including any warranty of merchantability or fitness for any particular purpose, relative 
to any fire protection, burglar alarm systems, access control systems, patrol services, surveillance 
equipment, monitoring devices or other security systems recommended or installed or any 
security measures undertaken within the property. 

17.12 The Condominium Board agrees to use reasonable efforts to provide a safe 
work environment for all employees provided by Managing Company.  However, Managing 
Company shall be responsible to promptly notify the Condominium Board of any unsafe or 
unhealthy work conditions of which it has knowledge or should reasonably have knowledge of 
based on its duties hereunder. 

17.13 The officers and directors of the Condominium Board and agents 
designated by the Board of Managers shall have the right to review, inspect and copy the books, 
records and accounts maintained by Managing Company on behalf of the Condominium Board 
during business hours at any location where the same are kept.  This shall include without 
limitation the right to inspect, review and copy original financial records such as savings and 
checking account statements, bills and receipts to support all expenditures made by Managing 
Company on behalf of the Condominium Board contracts, insurance policies, correspondence, 
minutes, etc.  All copying shall be at the expense of the Condominium Board. 

17.14 Managing Company shall immediately notify the Board of Managers in 
writing of the receipt of:  (i) any lawsuit (filed or unfiled); (ii) any written threats of litigation 
against the Condominium Board and/or any of its officers, directors, committee members and 
employees; and (iii) notification by any governmental entity of the assessment of any penalty or 
fine for failing to timely file any required document and/or pay any sum owed to such 
governmental entity. 

17.15 Managing Company agrees that any and all discounts, rebates and refunds 
for services rendered on behalf of the Condominium Board and/or goods provided to the 
Condominium Board shall inure to be for the benefit of the Condominium Board and not 
Managing Company.  Managing Company agrees that it will not accept any fee, rebate, 
kickback, direct profit or other valuable consideration on services provided by others to the 
Condominium Board or for supplies and materials purchased for or on behalf of the 



Condominium Board. The foregoing restriction shall not prevent compensation to Managing
Company for services provided to any third party. Managing Company shall disclose to the
Condominium Board any such arrangements where Managing Company is to receive
compensation for services performed.

IN WITNESS WHEREOF, the parties hereto have executed this Contract as of the day
and year first above written:

Witnesses: 1111 MARCUS AVENUE CONDOMINIUM,
acting by and through its Board of Managers

___ By~~

Its President, ‘appointed by the Unit 1 Owner

By: ________________________

Its Vice President, appointed by the Unit 2 Owner

WINTHROP MANAGEMENT L.P.

/ By: WinthropM. ag’me~t’ •I Its gener.’~

di4Ø By: At.~
I Ttl~6L~ie. sv?


